
AFFIDAVIT OF VIeR! M. UTTER

I, Vicky M. Utter, hereby certify as follows:

I am the sole owner of approximatelY/~acres of land on

Busbee Mountain, east of Asheville, North Carolina. My property

is identified as Lot~. I am advised that the geographic co

ordinates North Latitude 35°-31'-39-; West Longitude 82°-29'-45

are located on my property.

1 understand that Liberty Productions, A Limited Part

nership (-Liberty-) has specified my property described above

as its proposed transmitter site in an application for a new

FM radio station, to be licensed to Biltmore Forest, that it

filed with the Federal Communications Commission (-FCC-) on

August 31, 1987. I further understand that Liberty stated in

that application that it has reasonable assurance that my

property will be available to it for use as a transmitter site,

and that it obtained such assurance by contacting me. My under

standing is based on the attached pages from Liberty's applica

tion.

I do not know Valerie Klemmer or any other representative

of Liberty. To the best of my knowledge and belief I have never

even spoken to Ms. Klemmer or any other representative of Liberty.

I am certain that I did not give any assurance to Ms. Klemmer,

or to any representative of Liberty, that my property would be



,vailable to it. At no time did I ever discuss use of my prop

'rt~, much less specific terms of any proposed use, with

15. Klemmer or any other representative of Liberty.

I know of no possible basis upon which Ms. Klemmer or

~iberty could have honestly represented to the FCC that I pro

lided Liberty with assurance of the availability of my property

:or use as a transmitter site.

I declare under penalty of perjury that the foregoing

is true and correct to the best of my knowledge and belief.
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Volume 4 Courtroom No. 4
2000 L Street, N.W.
\vashington, D. C.

Thursday,
July 6, 1989

11 The above-entitled matter came on for further

12 hearing, before THE HONORABLE WALTER C. MILLER, Administra-

13 tive Law Judge, at 8:30 a.m.

14 APPEARANCES:

15 On behalf of Liberty Productions,
A Limited Partnership:

16

17
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20

21

22

23

TIMOTHY K. BRADY, ESQUIRE
7113 Peach Court, Suite 208
Brentwood, Tennessee

On behalf of National Communications Industries:

J. RICHARD CARR, ESQUIRE
AUDREY ALLISON, ESQUIRE
Peper, Martin, Jensen, _Maichel & Hetlage
1875 I street, N.W., Suite 1200
Washington, D.C. 20006

On behalf of Biltmore Forest Broadcastin~M, Inc.:

24

25

PAMELA C. COOPER,
McFadden, Evans &
1220 19th Street,
Washington, D.C.

ESQUIRE
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N.W.
20036
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On behalf of Rakel Communications, Inc.:

On behalf of Orion Communications Limited:

On behalf of Skyland Broadcasting Company:
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(Continued)

HOWARD W. SIMCOX, JR., ESQUIRE
HARRY COLE, ESQUIRE
Bechtel, Borsari, Cole & Paxson
2101 L street, N.W.
Suite 502
Washington, D.C. 20037
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MICHAEL DRAYER, ESQUIRE
Wilner & Scheiner
1200 New Hampshire Avenue, N.W.
Washington, D.C. 20036

MARY C. LAWLESS, ESQUIRE
Mullin, Rhyne, Emmons & Topel
Suite 500
1000 Connecticut Avenue, N.W.
Washington, D.C. 20036

On behalf of Biltmore Broadcasting, Inc.:

On behalf of Harbinger Broadcasting Company:

JACOB MAYER, ESQUIRE
Thomas L. Root, P.C.
2021 L street, N.W.
Washington, D.C.

ROBERT A. DE PONT, ESQUIRE
Fletcher, Heald & Hildreth
1225 Connecticut Avenue, N.W.
Washington, D.C. 20036

STEPHEN T. YELVERTON, ESQUIRE
Maupin, Taylor, Ellis & Adams
1130 Connecticut Avenue, N.W.
Washington, D.C. 20036

On behalf of Willsyr Communications
Limited Partnership:
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1 I N D E X- - - --
2 WITNESSES: DIRECT CROSS REDIRECT RECROSS

3 BRENT STARTS

4 By Mr. Simcox 532 571

5 By Mr. De Pont 554

6 By Mr. Carr 558

7 By Mr. Drayer 569

8 ROBERT KLEPPER

9 By Mr. Simcox 576 612.
10 By Mr. De Pont 576

11 By Mr. Carr 605

12 By Mr. Brady 607 613

13 By Ms. Lawless 609

14' VALERIE KLEMMER

15 By Mr. Brady 651 804

16 By Ms. Lawless 670 811

17 By Mr. Mayer 684

18 By Mr. Yelverton 685 815

19 By Mr. De Pont 802

20 TD10THY L. WARNER

21 By Mr. Brady 818

22

23

24

25
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3 direct, Mr. Brady.

2

4

find that. I have a recollection now.

JUDGE MILLER: All right. Proceed with your

MR. BRADY: Yes, Your Honor, I did want to

5 just verify with the witness that the -- I'm sorry.

6 DIRECT EXAMINATION

7 BY MR. BRADY:

8 Q. Ms. Klemmer, do you have a copy of all of

9 Exhibits 1, 2 and 3 in front of you?

10 A. Just 1 and 2.

11 MR. BRADY: Your Honor, I need to provide the

12 witness with a copy of all of her exhibits. Make sure she

13 has a copy of that.

phone number. I called her, told her that I was an

(The documents were proffered to the witness.)

I would like for you to tell me in more details what

Okay. Tim Warner gave me Vickey Utter's

I would like to direct your attention to

BY MR. BRADY:

Q.

A.

Capital d-/lll c:Repotting
{202j 466-9500

tion as it took place, how it occurred and what was dis-

Exhibit 3, Liberty Exhibit 3. With respect to your direct

occurred. Just describe, as you will, the phone conversa-

testimony, beginning on the second page, paragraph 3, where

cussed.

you indicate that you made a phone call to Ms. Utter, and

17

21

14

18

19

16

15

22

20

24

23

25
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applicant for the new FM station in Biltmore Forest, and

that I might be interested in leasing a site from her,

that she knew my next door neighborhood, Tim Warner, he

•

4 had previous dealings with her and he had recommended the

5 site, and could we arrange a mutally convenient time t1

6 meet. And we did so, I believe it was the next day. In

7 concurrence with her, it turns out it was her schedule, she

8

9

was on first shift and she finished at 3:00, and so

about 4:00 that afternoon.

I

we/met

I

10 Now, did you mention Mr. Warner's name in

11 that conversation to Ms. utter?

12

13

A.

Q.

Oh, yes.

What, if anything, did you tell Ms. Utter

14 regarding the purpose of your desire to meet with her?

15 A. I just told her that I was an applicant for I
16

17

the station and that I wanted to discuss the possibility df

leasing a site from her.

18

19

20

21

22

Q.

A.

Q.

A.

Q.

And what was her response?

She just arranged the time then to meet.

She agreed to meet at a particular time?

Exactly, at her house.

What was your understanding, in going to the

23

24

meeting with Ms. Utter, as to what you intended or needed

to obtain from her?

25 A. I was told that I needed to obtain reasonable

Capital d ../i[l c:Re.po'tting
(202) 466-9500
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4

5

6
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~ Most definitely. f

I
~ What occurred, if you would describe it,las

I

i
you arrived at her property? Where she was, how you m¢t,

\
\and what was the initial discussion that took place, o~ the

introductions and so forth. \

A. Okay. Well, the first thing was when we \

7 parked the car, her dogs were one of these type bulldogs

8 type things came running at us, and I was a little bit

9 terrified, and Tim Warner assured me, since he was been up

10 there a number of times that it would he okay. He called

11 them off. And we went down and she was outside, actually, f

when you approached Mrs. Utter, was she surprised to see

starting to work on painting her house.

that]

l

And Tim

Oh, definitely.

No. She knew who we were and why we were

Okay. What was said initially?

You had not met her before yourself?

Did she appear to recognize Mr. Warner?

JUDGE MILLER: Wait. Let's start again and

Q.

Q.

introduced!

~ Okay, you say that he introduced you. Now,

Q.

A.

A. Well, no, we had a meeting scheduled for

She was expecting us.

A.

time.

me.

you?

12

14

13

17

16

15

20
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21
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24
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3 It was Valerie Klemmer, wasn't it?

$1800 application fee. It wasn't your kindly next door

i
\
)

. ,
motion to enlarge issues (

Well, the first I heard about it was in

When do you recall learning that Mr. Lee h d

Not one word.

Now, in your discussions with Ms. Utter, yoP

BY MR. BRADY:

A.

Q.

A.

Q.

a lot of applicants for this frequency and it'll be a lot

THE WITNESS: Well, no, on the contrary. His

THE WITNESS: Right.

JUDGE MILLER: After you left the meeting,

experienced in this business said, you know, if you've got

Capita.l d/ill dte.p0'lting
(202) 466-9500

of people hunting for sites, maybe it would be wise to get

Ms. Klemmer, did Mr. Warner -- did you have a conversation

JUDGE MILLER: All right. Proceed, Mr. Brady.

something in wrting from her?

previous dealings with her were -- and he had verbal

with Mr. Warner along these lines? Mr. Warner, being

February of this year when that

was filed.

anything to do with this site, if you can recall?

indicated she did not mention entering into a lease with
,

Brian Lee. Was that name mentioned, the name Brian Lee, I
was that mentioned at all in your conversation with her?!

I

4

7

5

9

8

2 neighbor who was going to have to pay a $6,000 hearing fee.

6

20

18

15

17

22

16
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19
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21

14

11

23
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24
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agreements which she had honored. You'll corne to hear about

those, but he had agreements with her due to his own public

radio tower that was up there on Busbee Mountain and she

had honored the verbal agreements with him on that, and his

own personal experience that when he had verbal agreements

6 they worked just fine and, again, it was the issue of,

7 supposedly, all that was needed was reasonable assurance,

8 that there was nothing, no reason to expect -- and in fact,

9 he explained to me, well, the reason that the FCC has this

10 ruling is that landowners tend to be hesitant to sign things

11 that commit their properties, especially something so much

12 down the line, 18 months-2 years down the line.

13 JUDGE MILLER: Didn't he also say that appli-

14 cants to part with any -- to open up their pocketbook for

THE WITNESS: Oh, sure.

MR. BRADY: Yes, Your Honor.

I didn't say anything about

Capital dlLlf cRep0'l.tin9
(202) 466-9500

JUDGE MILLER: Proceed, Mr. Brady.

THE WITNESS: Oh, but a lease was never even

JUDGE MILLER:

isn't there, Ms. Klemmer?

lease. There's options to lease, there's a simple written

mentioned. That would never have been part of the

that very same reason?

declarations, there's a lot of different kinds of writings,

16

15

18

17

21

19

20

24

22

23

25
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BY MR. BRADY:

~ Was there any discussion, you indicate that

there was, that it was made clear, as you said, that there

might be some time before you actually needed the site.

What was actually said?

A I told her that I had been told that these}

proceedings generally take between 18 months and two yearS,

and so it would be a long time before we would be back, !

since I would only be back, obviously, if I were the su cess-

-

10 ful applicant. I would be interested in leasing space f

11

12

13

14

that were the case.
\

~ Did she give any, say anything that gave ~ou
\
\

any indication as to what her understanding of the time·

frame might be?

yeah, that kind of thing, well, as if she had been, was

aware of the length of time that these things tend to ta

15

16

17

A. Oh, she seemed to She nodded her head,

18

19

20

Had she given any indication during this con-

versation that she was aware that there might be more than

one applicant who filed for this?

21

22

23

A.

Q.

A.

Oh, yeah, she knew there would be more than on .

What did she indicate?

Well, just in the fact that she mentioned that

24 there were a number of people up there looking for sites,

25 and I don't that she knew at that point, I don't know that

Capital dILll d?E.po'l.ting
(zoz) 466-9500



~ On the condition that your application was

666

A. Sure.
\
I

~ And what understanding, if any, did you have,.. I

as to when you were expecting to be getting back in touch J

granted at some point in the future?

6 with Ms. Utter?

7 A. I felt that the only time that I needed to g t

8 back in touch with her would be when I had the constructio

9 permit and would then need to qiscuss a contract and

10 leasing land from her.

11

\

And with respect to those two understandings,

25 she would expect to receive some sort of monetary

Ca.pital d/ill cRe.p0'l.ting
{202} 466-9500

what had been agreed?

Not at all.

Did she make any suggestion ox: .. any commery.t thaQ.

A.

Now, at any time during this meeting with!
I

Ms. utter at her property, did she make any suggestion I to

you or Mr. Warner, in your presence, that a written agr~e-
ment should be executed at that time? ;

was no need to be back with her otherwise.

what was ,the basis of that understanding, what aspect of

I
your discussion with her led you to conclude that that1s I

I
!
I

A. Well, just the fact that we had discussed j'OW

long the proceedings take and that I would be back to he

at that time if I was the successful applicant, that the e

13

16

12

14

15

19

18

17

21

23

20

22

24
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consideration or other consideration for agreeing to enter

5 I was awarded the station, I would be back with her to work

2

3

4

into a lease in the future, as you have claimed that

agreed, had reached an understanding?

A. No, she didn't. Our understanding was

had )

that if

6 out the terms of a lease.

8 paying her any money, if there was an understanding?

7 And when was it understood that you would

9 ~ When the lease~as signed.

10 ~ And how much would you be paying her?

11 ~ $4,000 a year, if she held to what she had

12 previously stated.

13 Q. Now, moving on to a meeting that you refer

14

15

to having with Mr. Utter in March of 1989, do you recall

that meeting?

16

17

A.

~

Yes.

" "d" t \And at that meetlng, Ms. Utter, you ln lea e ;

18

19

20

that she suggested that she was, that she had assumed that

you were no longer interested because she had not heard

from you?

21

22

A. Right.

Did you make-any response to her at that

23 meeting regarding that statement?

25 obviously didn't recall that I had explained to her then

Capital d/ill d?ep0'l.ting
{202/ 466-9500

24 A. Well, yeah, I reminded her, but of course sh
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~ Was there any mention of the fact that

Ms. Utter had entered into a lease with anyone else at

point?

A. No.

JUDGE MILLER: She never said, "I entered

-

6 into a lease just four days ago?"

7 THE WITNESS: No, she didn't, which is

B amazing when I came to find out that that lease was signed

9 August 21st. I knew that we had been there after that, and

10 I found that mind-boggling that she didn't make any mention

11 of it to us.

12 JUDGE MILLER: When you came in there and

13 said, well, how much do you want, and she said, I would

25 property where a tower might be located.

24 Ms. Utter pointing around at different places on the

Capital dlLll c::REpO'l.ting
(202/ 466-9500

,

i
\
I,

BY MS. LAWLESS:

When you mentioned that Mr. Warner and

THE WITNESS: Exactly.

JUDGE MILLER: All right.

THE WITNESS: Oh, no, she said annual. That

JUDGE MILLER: She said an annual payment?

Q.

was annual.

an annual payment?

did you then say, well, will that be in monthly payments or

want at least, I would like in the neighborhood of $4,000,

15

17

16

21

14

18

19

22

23

20
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other applicant besides you?

A. 140.

~ And you said you made clear to her that these

proceedings could take up to two years?

A. Dh-huh.

~ And that at the end of that period would be

the time you would want to talk with her?

A. Right.

~ A.bout entering into a lease?

A. That's correct.

~ And she nodded that that seemed to be fine?

A. Yeah. She seemed to understand that the

proceedings did take a long time.

~ Did it occur to you that your verbal agreement

might not withstand that two year period, and that perhaps

you ought to get something in writing because of the length

of time that's involved?

k No, because again, I was that told that there

was a ruling, the FCC specifically had a ruling that did

not require written agreements because of, as it was

explained to me, that landowners didn't want them. That

you shouldn't -- essentially almost as if it was a negative,

that you shouldn't do this.

~ Well, I'm talking practically now, I'm not

talking about the FCC requirements, I'm talking about the
..'-~

Capital d-hll c:Repooz.ting
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• I didn't have any reason to presume that she would not

3 she had and had honored with Tim Warner and his station, so

reality of you being able to hold Ms. Utter to her agreement.

681

No, and I did know of the verbal agreementA.2

5 honor a verbal agreement that she had with me, since she

6 had already honored one with my neighbor.

7 Q. Did it occur to you perhaps to get the $4,000

8 figure in writing?

9 A. No, again, I wasn't told that that was needed.

10 I just figured that that was, you know.

11 Q. And you weren't concerned that she might want

12 to up the price significantly in the space of two years?

13 A. No. She didn't seem to be a type to -- She

14 didn't seem to be someone who want to take advantage of a

15 situation and escale it to $10,000 or anything like that.

16

17

It was just never a tnought that would have crossed my mind.

JUDGE MILLER: Well, didn't it cross your mind

18 that she suddenly upped it from $1500 to $4,000?

19 THE WITNESS: Well, no, no, because she No,

20 that was a suddenly thing at all, it was that there were

21 other neighbors up there, this one that I'm sure hear about,

22 Becky Wabish had told her that she should get more for --

23 than what she. was accepting at that point. She was getting

24 the feeling from her neighbors that she should be asking

25 more money, and that was all within that last two weeks

Capita! did! eRE-potting
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there. So I didn't think -- and this was a new agreement

2 she was going to get into, so, n~, I didn't think that that

3 was -- and besides that this was an FM tower as opposed to

4 this TV tower, which was just a small, I forget what you

5 call it in the lingo, but just a small tower, nothing

6 sophisticated.
•

7

8 Q.

BY HS. LAWLESS:
I

When you left, you left with the understan1ing

9

10

11

12

13 you lease-your property to someone else?"

14

15

A.

Q.

No.

And you never said, "Please let me know

Q.

16

17

18

19

20

21

22

you sell your property to someone else?"

i
A No, I wouldn't have to, again, I wouldn'f have

to worry about that, because my neighbor's site is riJht

up there. He goes up there frequently. I would hear}about

anything that was going on.

You assumed that your neighbor would kno\\1 ail

of our contractual dealings?

23 A. He knows everything that goes on on that

24 moun tain.

25 Q. Did you ever say to Mr. Warner, if you hear

Capital d-/ill c::Re:.po'l.ting
(202) 466-9500
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about anything that happens to Ms. Utter's property, please

2 let me know, my reasonable assurance is riding on it?

3 A. I didn't say that specifically, but it was

4 understood.

5 Isn't it true that among the reasons that

6 Ms. utter was not willing to or told you in March of 189,

7 I believe you testified that in your March '89 meeting with

8 her she indicated she was not willing to lease the property

9 to anyone?

lease with Brian Lee, and she's not interested in having

Right.

And it isn't it true that one of her reasons

A.

,
was that she's got a lease for the WGGS tower, she's got a I

10

11

13

12

14 towers allover her property?

15 A. lvell, no, because she -- I'm sure she's soph~-

16

17

sticated enough to understand that there would be only

Biltmore Forest FM tower, that there wouldnlt be three

j

one l
I
\

18 towers, that obviously someone is not going to put up a

19 tower who is not awarded the station. So, no, that would

20 not be a consideration.

21 Q. Isn't it true, though, if you know, that the

22 Lee lease is in effect currently?

23 A. Itls in effect, yes.

24 Q. And that Mr. Lee could use that property for

25 whatever purpose, he's not necessarily waiting to build an

Capital d/ill c:Repo'l.ting
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It wasn't hot, but it was a summer evening.

~ And! take it it was a hot su~~er evening,

A.

because she was outside getting ready to paint?

3

2

-----------

4 Did she happen to offer you any hospitality?

5 A. No, she did not. She offered to let us join

6 her paint. On the contrary.

7 MR. MAYER: No further questions, Your Honor.

8 JUDGE MILLER: All right. Audrey Allison?

9 MS. ALLISON: ~o questions, Your Honor.

10 JUDGE MILLER: Mr. Simcox is not here.

11 Mr. Yelverton?

12 MR. YELVERTON: Yes, Your Honor, I do have

13 some ques·tions.

CROSS-EXMlINATION

confused. So if we could clarify this.

closest to pinpoint exactly.

I want to get some dates clear. I am a little

No, I didn't say the 27th. The 25th was the

BY MR. YELVERTON:

Capita! did! cRepo7.ting
{202/ 466-9500

Well, according to my calendar, the 25th of

Q.

A.

August the 27th, then you testified the 25th. Maybe I am

Ms. Utter. I have written down notes that in your initial

direct examination that you thought you had met with her on

confused as to the date that you and Mr. Warner met with

August 1987 fell on a Tuesday, and the 27th would have been
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remember exactly which day, and this is the closest we

may -- or the 26th, a Wednesday?

:!'

We have already struggled hard to try toA.

other things that we did on different days to know that we

could come up with, because we knew what -~ Tim and I knew

a Thursday. Does this job your recollection as to when it

3

1

5

6

4

2

7 didn't meet with her, and we pretty much narrowed it down

8 to being that day. We didn't have it written in either of

9 our calendards unfortunately~

10 So your testimony is you are not certain?

11 A. No, not the exact day. Give or take one.

12 As to the exact date. Do you recall -- Let

13 first ask you a preliminary question. Mr. Charles Anderson

of Bowling Green, Kentucky, was the engineer.

date that you told Mr. Anderson to go ahead and prepare the

when Tim and I got home, or the next morning. Probably that

Cap.ita! did! cRep.o'l.tin9
{202} 466-9500

When did you first retain Mr. Anderson?

I don't remember if I called him that night,

That did the engineering. Do you recall the

Well, at that time

Excuse me?

That is correct.

Q.

A.

A.

Q.

A.

the essence.

night, though, considering everything was -- time was of .

engineering?
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documents again.

And further commend to your reading, a Memo-

--

3 randum, Opinion and Order by the Review Board in Cherie

4 Marchan (phon.) which deals with the question, which they

5 remainded to the presiding officer, a draft of your site

6 reasonable assurance issue. And said what this presiding

7 officer has said on occasions, that it isn't whether the

8 applicant is reasonably assured, it's whether the presiding

9 officer and the Review Board ,and theCornmission and the

10 public are reasonably assured, that's who you have to

11 convince. That's what reasonable assurance is all about.

12 Now, with that, are you prepared to resume

13 the stand then? Come on back up here and have a seat and

24 worked at a broadcast station before?

Whereupon,

the comparative issue.

Capita! did! .d?epo'l.tin9
(202) 466-9500

CROSS-EXAMINATION

VALERIE KLEl4MER

-
BY MR. YELVERTON:

Mrs. Klemmer, is it true that you have never

MR. YELVERTON: Yes. Thank you, Your Honor.

That is correct.A.

herein, examined and further testified, as follows:

having been previously duly sworn, was recalled as a witness

we were at -- Mr. Yelverton was ready to cross-examine on14
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~ And it is also true that prior to August 1987,

you never made any attempt to obtain broadcast employment?

3

4

5

6

7

8

A.

Q.

A.

Q.

A.

That is correct.

Currently you are married?

Yes.

How long have you been married?

Ten years.

For the record, what is the name of your

9 husband?

10

11

12

13

14

15

16

17

18

19

20

A.

Q.

A.

A.

A.

Q.

A.

A.

Robert Duncan.

Could you spell that, please?

D-U-N-C-A-N.

And you have how many children?

Three.

And what are their ages?

One, five and seven.

What is your current occupation?

Homemaker.

And how long have you been a homemaker?

Of and on, 7-1/2 years, since my first child

21 was born.

22 Q. You say off and on. When was it off and when

23 was it on?

24 A. Let's see, 1982 until '85 I was home, and my

25 oldest was born at that point. And then I have been home

Capital dllll d?e.p0'l.ting
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k No, I have not.

~ When did you first get the idea to file for

the Biltmore Forest frequency?

k When my limited partner, Dave Murray, called

5 my husband.

6

7

8

9

Q.

A.

A.

When was this?

August 18, 1987.

Now, why do you remember August 18?

We had just ret~rned from a trip to Alaska the

10

11

12

13

14

15

16

17

day before and we just -- I just remembered being, feeling

very exhausted and this phone call carne and he was on for

quite a while and so that just stuck in my mind, that we

just got back from Alaska completely drained, and this all

happened. Otherwise, I am certain I would not remember the

date exactly.

And do you know why Dave Murray called your

husband?

18

19

20

A.

Q.

A.

Sure.

Why was that?

He was interested in investing in a radio

21

22

23

24

station and specifically in the Biltmore Forest station,

and his CPA knew my husband and he was also the CPA that

we used in Tennessee, and happened to mention to him that he

was interested in locating a partner, someone who would be

25 interested in working at the station. He wanted to be

Capital d/i{{ cRepotting
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